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EXPLANATORY NOTES:
Inspired by the Lambert Agreements from the United Kingdom this and the accompanying agreements are designed to be used as models for universities wishing to begin negotiations with sponsors of research projects. This agreement is most effectively used after a worksheet (separately provided) has been agreed to by the Principal Investigator at the University and the Contact Person at the Sponsor and the results of the information gathered on that worksheet have been analyzed in accordance with the decision tree provided therein.
In this agreement, many clauses have alternate suggested wording in square brackets. Choices can be labelled like [option one/option two/option three/ … ] this. It is the responsibility of the user of these agreements to carefully read the agreements and to choose among the alternate language to best suit their own circumstances.

These agreements and accompanying documents only represent a Canadian adaptation of the Lambert Agreements and, although labelled with the Canadian Association of Research Administrators acronym (CAURA) have no official approval of that association. Furthermore, these agreements do not constitute legal advice. Users of the agreement are urged to consult with their legal advisers in order to determine the applicability of any aspect of these agreements to their own specific situation.
THIS AGREEMENT dated […………………………………………..]  200[7] is made 
BETWEEN:
[ X university], with offices located at [address] (the University); 
AND:
[……………………..] [LIMITED], a company duly incorporated under the laws of the Province of ………………………….. with offices located at [……………………………………………………] (the Sponsor)

1. DEFINITIONS


In this Agreement the following words or expressions shall have the following meanings:

	Academic Publication:
	the publication of an abstract, article or paper in a journal, or its presentation at a conference or seminar; and in clauses 5 and 6 "to Publish" and "Publication" shall be construed as references to Academic Publication;



	this Agreement:
	this document, including its Schedules, as amended from time to time in accordance with clause 10.9;



	Background:
	information, techniques, Know-how, software and materials (regardless of the form or medium in which they are disclosed or stored) that are provided by one party to the other for use in the Project (whether before or after the date of this Agreement), except any Result;



	a Business Day:
	any day on which chartered banks are normally open for business in the City in which the University has its offices;



	Confidential Information:
	each party's confidential information shall include: any Background disclosed by that party to the other for use in the Project and identified as confidential before or at the time of disclosure; and any Results in which that party owns the Intellectual Property;



	the Effective Date:
	[insert date the Project starts];



	External Funding:
	any funding or assistance provided for the Project or to any party for use in the Project by any third party, including without limitation, any public body including a federal or provincial agency or council;



	the Financial Contribution:
	the financial contribution to be provided by the Sponsor set out in Schedule 1;



	the Field:
	[insert business area – this should describe with some specificity the area of business in which ];



	Affiliate:
	any company which is, on or after the date of this Agreement from time to time, an affiliate as that term is defined in the Canada Business Corporations Act, as amended from time-to-time;



	Intellectual Property:
	patents, trade marks, industrial designs, copyrights, database rights, design rights, confidential information, applications for any of the above, and any similar right recognized from time to time in any jurisdiction, together with all rights of action in relation to the infringement of any of the above;



	the Key Personnel:
	the Principal Investigator and any other key personnel identified in Schedule 2;



	Know-how:
	unpatented technical information (including, without limitation, information relating to  inventions, discoveries, concepts, methodologies, models, research, development and testing procedures, the results of experiments, tests and trials, manufacturing processes, techniques and specifications, quality control data, analyses, reports and submissions) that is not in the public domain;



	the Location:
	the location(s) at which the Project shall be carried out as set out in Schedule 2;



	the Principal Investigator:
	[insert name] or his or her successor appointed under clause 9.2;



	the Project:
	the programme of work described in Schedule 2, as amended from time to time in accordance with clause 10.9;



	the Project Period:
	the period described in clause 2.1;



	the Results:
	all information, Know-how, results, inventions, software and other Intellectual Property identified or first reduced to practice or writing in the course of the Project;



	the Sponsor's Supervisor:
	[insert name] or his or her successor appointed under clause 9.2; and]



	the Territory:
	[worldwide] OR [insert geographical area].


2.
THE PROJECT
2.1
The Project [shall begin on/began on] the Effective Date and shall continue until [insert date] or until any later date agreed in writing between the parties, or until this Agreement is terminated in accordance with clause 8 or 9. If this Agreement is entered into after the Effective Date, it shall apply retroactively to work carried out in relation to the Project on or after the Effective Date.

2.2
[The University/Each of the parties] shall carry out the tasks allotted to it in Schedule 2, and shall provide the human resources, materials, facilities and equipment that are designated as its responsibility in Schedule 2. The Project shall be carried on under the direction and supervision of the [Principal Investigator/ and the Sponsor's Supervisor]. The Project shall be carried out at the Location.

2.3
Although [the University/each of the parties] shall use reasonable efforts to carry out the Project in accordance with Schedule 2, [the University does not represent/neither party represents] that any research will lead to any particular result, nor does it guarantee a successful outcome to the Project.

2.4
The University shall provide the Sponsor with [monthly/annual/quarterly] reports summarising the progress of the Project and a copy of all of the Results.

2.5
The University warrants to the Sponsor that the University has full power and authority under its incorporating documents, and has taken all necessary actions and obtained all authorizations, licences, consents and approvals, to allow it to enter into this Agreement and to carry out the Project.

3.
FINANCIAL CONTRIBUTION AND EXTERNAL FUNDING
3.1
The University shall keep complete and accurate accounts of its expenditure on the Project. The Sponsor shall pay the Financial Contribution to the University in accordance with Schedule 1 within [30/60] days after receipt by the Sponsor of [monthly/quarterly] invoices. Where the Financial Contribution is being claimed against costs and expenses incurred by the University, each invoice must include a statement certified by a research accounting officer of the University.

3.2
All amounts payable to the University under this Agreement are exclusive of Goods and Services Tax (GST) or any similar tax which the Sponsor will pay as may be required from time-to-time by law.

3.3
If the Sponsor fails to make any payment due to the University under this Agreement, without prejudice to any other right or remedy available to the University, the University may charge interest (both before and after any judgement) on the amount outstanding, on a daily basis [at the rate of [four] per cent per annum above the prime rate of interest published at the relevant time by the [Name of bank – University’s principal banker]. That interest will be calculated from the date or last date for payment to the actual date of payment, both dates inclusive, and will be compounded monthly. The Sponsor shall pay that interest to the University on demand.

3.4
[Except as set out in Schedule 2, ]the University shall own all equipment purchased or constructed by it, or for it, using the Financial Contribution or any External Funding.

3.5
If the Project receives any External Funding [each of the parties/the University] shall comply with the terms of that External Funding.

4.
USE AND EXPLOITATION OF INTELLECTUAL PROPERTY

4.1
This Agreement does not affect the ownership of any Intellectual Property in any Background or in any other technology, design, work, invention, software, data, technique, Know-how, or materials that are not Results. The Intellectual Property in them shall remain the property of the party that contributes them to the Project (or its licensors). No licence to use any Intellectual Property is granted or implied by this Agreement except the rights expressly granted in this Agreement.

4.2
Each Party grants the other a royalty-free, non-exclusive licence to use its Background for the purpose of carrying out the Project, but for no other purpose. Neither party may grant any sub-licence to use the other's Background except that the Sponsor may allow its Affiliates, and any person working for or on behalf of the Sponsor or any Affiliate, to use the University's Background for the purpose of carrying out the Project, but for no other purpose.

4.3
The University shall own the Intellectual Property in the Results, and may take such steps as it may decide from time to time, and at its own expense, to register and maintain any protection for that Intellectual Property, including filing and prosecuting patent applications for any of the Results. Where any third party such as a student or contractor is involved in the Project, the University or the party engaging that contractor (as the case may be) shall ensure that that student and that contractor assign any Intellectual Property they may have in the Results in order to be able to give effect to the provisions of this clause 4.

4.4
[The University/Each of the parties] shall notify the [Sponsor/other] promptly after identifying any Result that [the University/it] believes is patentable, and will supply the [Sponsor/other] with copies of that Result. The University shall provide notification of other Results to the Sponsor in the reports provided under clause 2.4.

4.5
The University grants to the Sponsor a non-exclusive, indefinite, fully paid-up, royalty free licence (with the right to sub-license to any Affiliate and to any person working for, or on behalf of, the Sponsor or any Affiliate, but only for the purpose of carrying out that work, and otherwise without the right to sub-license) to use the Intellectual Property in any of the Results for any purpose within the Field in the Territory.

5.
ACADEMIC PUBLICATION
5.1
The Project is undertaken in pursuance of a primary purpose of the University; that is the advancement of education through teaching and research. Therefore, any employee or student of the University (whether or not involved in the Project) may, provided the University has not received a Confidentiality Notice under clause 5.2:

5.1.1
discuss work undertaken as part of the Project in University seminars, tutorials and lectures; and

5.1.2
Publish any Background of the Sponsor (unless it is the Sponsor’s Confidential Information) or any of the Results.

5.2
The University shall submit to the Sponsor, in writing, details of any Results and any of the Sponsor's Background that any employee or student of the University intends to Publish, at least [30/60] days before the date of the proposed Publication. The Sponsor may, by giving written notice to the University ("a Confidentiality Notice"): require the University to delay the proposed Publication for a maximum of [1/12] month(s) after receipt of the Confidentiality Notice if, in the Sponsor's reasonable opinion, that delay is necessary in order to seek patent or similar protection for any of the Sponsor's Background or any Results that are to be Published; or prevent the Publication of any of the Sponsor's Background that is Confidential Information. The Sponsor shall give that Confidentiality Notice within [15/30] days after the Sponsor receives details of the proposed Publication. If the University does not receive a Confidentiality Notice within that period, its employee or student may proceed with the proposed Publication, provided that, whether or not it has received a Confidentiality Notice, any of the Sponsor's Background that is Confidential Information shall not be published.

6.
CONFIDENTIALITY

6.1
Subject to clause 5, neither party shall, either during the Project Period or for [1/5/7] years after the end of the Project Period,] disclose to any third party, nor use for any purpose except as expressly permitted by this Agreement, any of the other party's Confidential Information.

6.2
Neither party shall be in breach of any obligation to keep any Background, Results or other information confidential or not to disclose it to any other party to the extent that it:

6.2.1
is known to the party making the disclosure before its receipt from the other party, and not already subject to any obligation of confidentiality to the other party;

6.2.2
is or becomes publicly known without any breach of this Agreement or any other undertaking to keep it confidential;

6.2.3
has been obtained by the party making the disclosure from a third party in circumstances where the party making the disclosure has no reason to believe that there has been a breach of an obligation of confidentiality owed to the other party;

6.2.4
has been independently developed by the party making the disclosure;

6.2.5
is disclosed pursuant to the requirement of any law or regulation or the order of any Court of competent jurisdiction, and the party required to make that disclosure has informed the other, within a reasonable time after being required to make the disclosure, of the requirement to disclose and the information required to be disclosed; or

6.2.6
is approved for release in writing by an authorized representative of the other party.

6.3
The University shall not be in breach of any obligation to keep any of the Sponsor's Background that is not Confidential Information, or other information, confidential or not to disclose them to any third party, by Publishing any of the same if the University has followed the procedure in clause 5.2 and has received no Confidentiality Notice within the period stated in that clause.

6.4 The Sponsor shall not be in breach of any obligation to keep any of the Results, or the University's Background, or other information, confidential or not to disclose them to any third party, by making them available to any Affiliate, or any person working for or on behalf of the Sponsor or a Affiliate, who needs to know the same in order to exercise the rights granted in clause 4.5, provided they are not used except as expressly permitted by this Agreement and the recipient undertakes to keep that Background, those Results or that information confidential.

6.5
If the University receives a request under any freedom of information legislation to disclose any information that, under this Agreement, is the Sponsor’s Confidential Information, it shall notify the Sponsor and shall consult with the Sponsor. The Sponsor shall respond to the University within 5 days after receiving the University’s notice if that notice requests the Sponsor to provide information to assist the University to determine whether or not an exemption to the applicable legislation applies to the information requested.

6.6
Neither the University nor the Sponsor shall use the other’s name or logo in any press release or product advertising, or for any other promotional purpose, without first obtaining the other's written consent except that the University may identify the sums received from the Sponsor in any research reports normally prepared by the University.

7.
LIMITATION OF LIABILITY
7.1
Each of the parties represents and warrants to the other that, to the best of its knowledge and belief (having made reasonable enquiry of those of its employees involved in the Project or likely to have relevant knowledge, and in the case of the University any student involved in the Project, but not having made any search of any public register), any advice or information given by it or any of its employees[ or students] who work on the Project, or the content or use of any Results, Background or materials, works or information provided in connection with the Project, will not constitute or result in any infringement of third-party rights.

OR

7.1
Neither of the parties makes any representation or gives any warranty to the other that any advice or information given by it or any of its employees [or students] who work on the Project, or the content or use of any Results, Background or materials, works or information provided in connection with the Project, will not constitute or result in any infringement of third-party rights.

7.2
Except under [the limited warranty in clause 7.1 and] the indemnity in clause 7.3, and subject to clause 7.6, neither party accepts any responsibility for any use which may be made by the other party of any Results, nor for any reliance which may be placed by that other party on any Results, nor for advice or information given in connection with any Results.

7.3
The Sponsor indemnifies and holds harmless the University, [the Principal Investigator] and every [other] employee [and student] of the University (the Indemnified Parties), and keep them fully and effectively indemnified, against each and every claim made against any of the Indemnified Parties as a result of the Sponsor's use of any of the Results or any materials, works or information received from them pursuant to the terms of this Agreement, provided that the Indemnified Party must:

7.3.1
promptly notify the Sponsor of details of the claim;

7.3.2
not make any admission in relation to the claim;

7.3.3
allow the Sponsor to have the conduct of the defence or settlement of the claim; and

7.3.4
give the Sponsor all reasonable assistance (at the Sponsor’s expense) in dealing with the claim.


The indemnity in this clause will not apply to the extent that the claim arises as a result of the Indemnified Party's negligence, breach of clause 6 or the deliberate breach of this Agreement.

7.4
Subject to clause 7.6, and except under the indemnity in clause 7.3, the liability of either party to the other for any breach of this Agreement, any negligence or arising in any other way out of the subject matter of this Agreement, the Project and the Results, will not extend to any indirect damages or losses, or any loss of profits, loss of revenue, loss of data, loss of contracts or opportunity, whether direct or indirect, even if the party bringing the claim has advised the other of the possibility of those losses, or if they were within the other party's contemplation.

7.5
Subject to clause 7.6, and except under the indemnity in clause 7.3, the aggregate liability of each party to the other for all and any breaches of this Agreement, any negligence or arising in any other way out of the subject matter of this Agreement, the Project and the Results, will not exceed in total [the Financial Contribution].

7.6
Nothing in this Agreement limits or excludes either party's liability for:

7.6.1
death or personal injury;

7.6.2
any fraud or for any sort of liability that, by law, cannot be limited or excluded; or

7.6.3 any loss or damage caused by a deliberate breach of this Agreement or a breach of clause 6.

7.7
The express undertakings and warranties given by the parties in this Agreement are in lieu of all other warranties, conditions, terms, undertakings and obligations, whether express or implied by statute, common law, custom, trade usage, course of dealing or in any other way. All of these are excluded to the fullest extent permitted by law.

8.
FORCE MAJEURE
If the performance by either party of any of its obligations under this Agreement (except a payment obligation) is delayed or prevented by circumstances beyond its reasonable control, that party will not be in breach of this Agreement because of that delay in performance. However, if the delay in performance is more than [3/6] months, the other party may terminate this Agreement with immediate effect by giving written notice.

9.
TERMINATION
9.1
Either party may terminate this Agreement with immediate effect by giving notice to the other party if: 

9.1.1
the other party is in breach of any provision of this Agreement and (if it is capable of remedy) the breach has not been remedied within [30/60/90] days after receipt of written notice specifying the breach and requiring its remedy; or

9.1.2
the other party becomes insolvent, or if an order is made or a resolution is passed for its winding up (except voluntarily for the purpose of solvent amalgamation or reconstruction), or if an administrator, administrative receiver or receiver is appointed over the whole or any part of the other party's assets, or if the other party makes any arrangement with its creditors.

[9.2
Each of the parties shall notify the other promptly if at any time any of the Key Personnel appointed by that party is unable or unwilling to continue to be involved in the Project. Within [3/6] months after the date of that notice, the party who originally appointed that member of the Key Personnel shall nominate a successor. The other party shall not unreasonably refuse to accept the nominated successor, but if the successor is not acceptable to the other party on reasonable grounds, or if the appointor cannot find a successor, either party may terminate this Agreement by giving the other not less than [3] months' notice.]

9.3 Clauses 1, 4 (except clause 4.5 if the University terminates this Agreement under clause 9.1), 5, 6, 7, 8, 9.3, 9.4[, 9.5] and 10 shall survive the expiry of the Project Period or the termination of this Agreement for any reason.

9.4
On the termination of this Agreement, the Sponsor shall pay the University for all work done prior to termination. If the Sponsor has paid any of the Financial Contribution in advance and the whole of that contribution has not, by the end of the Project Period or the termination of this Agreement, been used by the University for the purposes for which that Financial Contribution was provided, the University will return to the Sponsor the unused portion of that contribution.

[9.5
Following the termination of this Agreement [by the University] under clause 9.2, if the Financial Contribution includes the costs of employing any University staff involved in the Project, the Sponsor shall continue to reimburse, in accordance with clause 3, the actual direct employment costs of staff who were appointed by the University to work on the Project before the service of the notice, provided that the University takes all reasonable steps to minimize those costs. Reimbursement shall continue until the effective date of termination of each staff contract or the date on which the Project was to have ended (whichever is the earlier). Those direct employment costs shall include a proportion of any termination costs that have been incurred by the University as a direct result of the termination of this Agreement, that proportion to be calculated by dividing the individual’s involvement in the Project by the duration of their period of employment by the University.]

10.
GENERAL
10.1
Notices:  Any notice to be given under this Agreement shall be in writing, may be delivered to the other party by any of the methods set out in the left hand column below, and will be deemed to be received on the corresponding day set out in the right hand column:

	Method of service 


	Deemed day of receipt

	By hand or courier


	the day of delivery

	By pre-paid first class mail

	the fifth Business Day after mailing

	By registered mail

	the fifth Business Day after mailing

	By fax (provided the sender’s fax machine confirms complete and error-free transmission of that notice to the correct fax number)
	the next Business Day after sending or, if sent before 16.00 (sender’s local time) on the Business Day it was sent


The parties' respective representatives for the receipt of notices are, until changed by notice given in accordance with this clause, as follows:

	For the University:
	For the Sponsor:

	Name:

Address:


	Name:

Address:

	Fax number:
	Fax number:


10.2
Headings:  The headings in this Agreement are for ease of reference only; they do not affect its construction or interpretation.

10.3 Assignment:  Neither party may assign or transfer this Agreement as a whole, or any of its rights or obligations under it, without first obtaining the written consent of the other party. That consent may not be unreasonably withheld or delayed.

10.4
Illegal/unenforceable provisions:  If the whole or any part of any provision of this Agreement is void or unenforceable in any jurisdiction, the other provisions of this Agreement, and the rest of the void or unenforceable provision, will continue in force in that jurisdiction, and the validity and enforceability of that provision in any other jurisdiction will not be affected.

10.5
Waiver of rights:  If a party fails to enforce, or delays in enforcing, an obligation of the other party, or fails to exercise, or delays in exercising, a right under this Agreement, that failure or delay will not affect its right to enforce that obligation or constitute a waiver of that right. Any waiver of any provision of this Agreement will not, unless expressly stated to the contrary, constitute a waiver of that provision on a future occasion.

10.6
No agency:  Nothing in this Agreement creates, implies or evidences any partnership or joint venture between the parties, or the relationship between them of principal and agent. Neither party has any authority to make any representation or commitment, or to incur any liability, on behalf of the other.

10.7
Entire agreement: This Agreement constitutes the entire agreement between the parties relating to its subject matter. Each party acknowledges that it has not entered into this Agreement on the basis of any warranty, representation, statement, agreement or undertaking except those expressly set out in this Agreement. Each party waives any claim for breach of this Agreement, or any right to rescind this Agreement in respect of any representation which is not an express provision of this Agreement. However, this clause does not exclude any liability which either party may have to the other (or any right which either party may have to rescind this Agreement) in respect of any fraudulent misrepresentation or fraudulent concealment prior to the execution of this Agreement.

10.8
Formalities: Each party shall take any action and execute any document reasonably required by the other party to give effect to any of its rights under this Agreement, or to enable their registration in any relevant territory provided the requesting party pays the other party’s reasonable expenses.

10.9
Amendments:  No variation or amendment of this Agreement shall be effective unless it is made in writing and signed by each party's representative.
10.10
Third parties:  No one except a party to this Agreement has any right to prevent the amendment of this Agreement or its termination, and no one except a party to this Agreement may enforce any benefit conferred by this Agreement, unless this Agreement expressly provides otherwise.

10.11
Governing law:  This Agreement is governed by, and is to be construed in accordance with the laws of the Province of Manitoba and the laws of Canada applicable therein. In the event of any court action to deal with any dispute which has arisen or may arise out of, or in connection with, this Agreement, the parties agree that, in the event of any action initiated by the Sponsor, such an action shall be commended in a court of competent jurisdiction in Winnipeg, Manitoba and, in the event of any action initiated by the University, in [Sponsor’s City].
10.12
Escalation: If the parties are unable to reach agreement on any issue concerning this Agreement or the Project within 14 days after one party has notified the other of that issue, they will refer the matter to the Presidents of each of the University, and of the Sponsor in an attempt to resolve the issue within 14 days after the referral. Either party may bring proceedings in accordance with clause 10.11 if the matter has not been resolved within that 14 day period, and either party may apply to the court for an injunction whether or not any issue has been escalated under this clause.

Signature page follows.

[2 authorized signatories required for UWinnipeg]
	SIGNED for and on behalf of the University:

Name

Position

Signature
	SIGNED for and on behalf of the Sponsor:
Name

Position

Signature




	SIGNED for and on behalf of the University:

Name

Position

Signature


Read and understood by the Principal

Investigator:


……………………………………………………………..


Signature


……………………………………………………………..


Date


SCHEDULE 1

The Financial Contribution
This Schedule should set out complete details of the Financial Contribution, e.g. the types of expenditure for which the Sponsor will reimburse the University (see below for an example), the maximum amount that the Sponsor will pay, any milestones to be met and any conditions attaching to payment.

[The starting point is that the Sponsor will meet the full economic cost of the Project.]
	
	Year One
	Year Two

	Salary for [name of Appointee] at [x] 
	$
	$

	Overheads [*% on salary per University policy]
	$
	$

	Consumables
	$
	$

	Equipment [itemise] 
	$
	$

	Overheads on equipment [per University policy]
	
	

	Total
	$
	$


All amounts in this Schedule exclude any applicable GST.

The University's Finance Officer is: [insert details]

All payments of the Financial Contribution will be made by [bank transfer to: [insert details]]

SCHEDULE 2

The Project
This Schedule should contain a full description of the Project, clearly setting out what each party is to do (with a timetable if appropriate), and the human resources, facilities and equipment each party is to provide. Below is a list of the matters that should be covered in this Schedule. It is not exhaustive and there may be additional issues that are important to the Project. 

Unless this Schedule states otherwise, all equipment bought by the University with the Financial Contribution or External Funding will belong to the University.

Scope of the Project

Aims of the Project

Any Key Personnel to be provided by the University (including the Principal Investigator)

Any Key Personnel to be provided by the Sponsor 

Numbers of other full and part time staff to be provided by each party

If either party is to recruit any key personnel, and whether the approval of the other party is necessary, should be clearly stated in this Schedule.

Students participating in the Project

Project Management

who is to act as overall project manager

responsibilities of project manager

project meetings (frequency, location and representation of each party)

provision of information and reports to any body providing External Funding

claiming External Funding

Facilities to be provided by each party

Equipment to be provided by each party (and whether, if provided for use by the other, it is donated to the other or is on loan until the end of the Project. If any equipment is on loan, this Schedule should set out responsibility for keeping it in good condition, maintaining and insuring it.)

Where the Project is to be carried out

Any Background (including materials) that the Sponsor must provide

Any Background (including materials) that the University must provide

Any Background (including materials) that is to be obtained by either party from a third party

Whether all Background is to be kept Confidential or which Background is to be kept confidential, for instance:

All of the Sponsor's Background [except ?????] is Confidential Information.

Anticipated outputs or Results

Tasks to be performed by each party (with timetable of major milestones)
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